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Winding-Up Proceedings Under Section 218(1)(e) Of 
The Companies Act, 1965 [read together with Section  

218(2)(a)] 
 
Preliminaries 
 
1. Today's seminar will focus on the presentation of a winding-up petition 

pursuant to Section 218(1)(e) of the Companies Act, 1965 ("the Act") 
read together with Section 218(2)(a) of the Act. 

 
2.1 Pursuant to Section 217(1) of the Act, a company may be wound-up by 

an order of court on the petition of the following:- 

(a) the company; 

(b) any creditor, including a contingent or prospectiv e creditor, of the 
company; 

(c) a contributory or any person who is the personal representative of a 
deceased contributory or the trustee in bankruptcy or the Director General of 
Insolvency of the estate of a bankrupt contributory; 

(d) the liquidator; 

(e) the Minister pursuant to section 205 or on the ground specified in 
paragraph 218 (1) (d); 

(f) in the case of a company which is a licensed institution, or a scheduled 
institution in respect of which the Minister charged with responsibility for 
finance has made an order under subsection 24 (1) of the Banking and 
Financial Institutions Act 1989 (Act 372), or a non-scheduled institution in 
respect of which such Minister has made an order under subsection 93 (1) of 
that Act, Bank Negara Malaysia; 

(g) in the case of a company which is licensed under the Insurance Act 1996 
[Act 553], Bank Negara Malaysia; 

(h) the Registrar on the ground specified in paragraph 218(1) (m) or (n); 

(i) in the case of a member institution under the Malaysia Deposit Insurance 
Corporation Act 2005 [Act 642], the Malaysia Deposit Insurance Corporation 
under section 71 of that Act, 

or of any two or more of those parties. 

2.2 For this seminar, we will focus on petitions presented by a creditor. 
 
3.1 The circumstances  in which a company may be wound up by the 

court are stated in Section 218(1) of the Act. It states:- 
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"(1) The Court may order the winding up if—  

(a) the company has by special resolution resolved that it be wound up by the 
Court; 

(b) default is made by the company in lodging the statutory report or in holding 
the statutory meeting; 

(c) the company does not commence business within a year from its 
incorporation or suspends its business for a whole year; 

(d) the number of members is reduced in the case of a company (other than a 
company the whole of the issued shares in which are held by a holding 
company) below two; 

(e) the company is unable to pay its debts ; 

(f) the directors have acted in the affairs of the company in their own interests 
rather than in the interests of the members as a whole, or in any other manner 
whatsoever which appears to be unfair or unjust to other members; 

(g) an inspector appointed under Part IX has reported that he is of opinion—  

(i) that the company cannot pay its debts and should be wound up; or 

(ii) that it is in the interests of the public or of the shareholders or of the 
creditors that the company should be wound up; 

(h) when the period, if any, fixed for the duration of the company by the 
memorandum or articles expires or the event, if any, occurs on the occurrence 
of which the memorandum or articles provide that the company is to be 
dissolved; 

(i) the Court is of opinion that it is just and equitable that the company be 
wound up; 

(j) the company has held a licence under the Banking and Financial 
Institutions Act  1989 (Act 372) or the Islamic Banking Act  1983 (Act 276) and 
that licence has been revoked or surrendered; 

(k) the company has carried on Islamic banking business, licensed business, 
or scheduled business, or it has accepted, received or taken deposits in 
Malaysia, in contravention of the Islamic Banking 1983 and Banking and 
Financial Institutions Act  1989 or the Islamic Banking Act  1983, as the case 
may be; 

(l) the company has held a licence under the Insurance Act  1996 and-  

(i) that licence has been revoked; 
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(ii) Bank Negara Malaysia has petitioned for its winding up under subsection 
58(4) of the Insurance Act  1996; or 

(iii) an order under paragraph 59(4)(b) of the Insurance Act  1996 has been 
made in respect of it; 

(m) the company is being used for unlawful purposes or any purpose 
prejudicial to or incompatible with peace, welfare, security, public order, good 
order or morality in Malaysia; or 

(n) the company is being used for any purpose prejudicial to national security 
or public interest." 

3.2 Section 218(1)(e) of the Act states that the court may order the 
winding-up of a company if the company is unable to pay its debts. 

 
4.1 The definition of inability to pay debts is found in Section 218(2)(a) of 

the Act.  
 
4.2 It states that:- 

"(2) A company shall be deemed to be unable to pay its debts if—  

(a) a creditor by assignment or otherwise to whom t he company is 
indebted in a sum exceeding five hundred ringgit th en due has served 
on the company by leaving at the registered office a demand under his 
hand or under the hand of his agent thereunto lawfu lly authorized 
requiring the company to pay the sum so due, and th e company has for 
three weeks thereafter neglected to pay the sum or to secure or 
compound for it to the reasonable satisfaction of t he creditor ; 

(b) execution or other process issued on a judgment, decree or order of any 
court in favour of a creditor of the company is returned unsatisfied in whole or 
in part; or 

(c) it is proved to the satisfaction of the Court that the company is unable to 
pay its debts; and in determining whether a company is unable to pay its 
debts the Court shall take into account the contingent and prospective 
liabilities of the company." 

Winding-up proceedings is a class remedy 

5. In RE SANPETE BUILDERS (S) PTE LTD [1989] 1 MLJ 393 , the court 
observed that:- 

"It is important to bear in mind that in winding-up proceedings one is 
considering always a class remedy and not a private lis between the 
petitioner and the company: see Re Medisco Equipment Ltd [1983] 
BCLC 305 at p 309...." 
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Winding-up proceedings is not an execution proceedi ng 

6.1 The courts have held that winding-up proceedings is not an execution 
proceeding. 

6.2 In JUARA ASPIRASI (M) SDN BHD v TAN SOON PING [2011] M LJU 
765, the Court of Appeal  held that:- 

"In Perwira Affin Bank Bhd v. Lim Ah Hee @ Sim Ah Hee [2004] 3 MLJ 
253 @ 265 Abdul Hamid Mohamad FCJ (as he then was) in delivering 
the decision of the Federal Court held that a bankruptcy proceeding is 
not a writ of execution, which was a continuation of the existing 
proceeding to enforce the judgment provided by the same rules of 
Court, i.e. the Rules of the High Court. Bankruptcy proceedings are 
provided by separate law and rules, the focus being the judgment 
debtor, not the debt, and the object being to appoint a receiver in the 
person of the Official Assignee over the assets of the debtor and to 
convert the status of the debtor into a bankrupt with the loss of control 
over his properties to the Official Assignee. The fact that it is based on 
a judgment does not necessarily make it a continuation of the existing 
proceedings. It is a proceeding by way of petition just like divorce, 
Winding-Up or election to name a few, bears the characteristics of a 
fresh proceeding unlike an execution proceeding. This principle is 
equally applicable to Winding-Up proceedings. 

In Re A Company [1915] 1 Ch 520, the question before the Court of 
Appeal was whether the execution on a judgment included the petition of 
Winding-Up of a company. Lord Cozens-Hardy MR said at p 525: 

".... Now 'execution on the judgment' is a technical term. It is a 
legal process by which the judgment creditor, in that character and 
for his sole benefit, by a proceeding in the same action seeks to 
satisfy his judgment wholly or partially. I think it is plain that a 
winding-up petition is not execution on a judgment. It lacks almost 
every element of such an execution."..." 

 

Do you need a judgment before filing a winding-up p etition? 

7.1 A petitioner is not required to file a civil suit and obtain a judgment 
before presenting his petition because the basis of the filing of the 
petition is the failure to comply with the 218 notice of demand. 

 
7.2 In Maril-Rionebel (M) Sdn Bhd & Anor v Perdana Merchan t 

Bankers Bhd and other appeals [2001] 4 MLJ 187 , the Court of 
Appeal  held that:- 

 
 "... But a petition for winding up is not execution, for a winding up 

petition is not based upon any judgment of a court. Normally, it is 
based on the inability of a company to pay its debts as and when they 
fall due. Such inability is normally evidenced by the company's inability 
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to satisfy or compound a notice of demand issued pursuant to s 218 of 
the Act...." 

 
 In Megasteel Sdn Bhd v Perwaja Steel Sdn Bhd [2008] ML JU 252, 

the Court of Appeal  held that:- 
 
 "...A creditor, generally speaking, does not have to obtain judgment 

before instituting winding up proceedings against a company. That is 
the purpose for which section 218(2)(a) of the Companies Act, 1965 
was enacted...." 

In Lafarge Concrete (Malaysia) Sdn Bhd v Gold Trend Bu ilders 
Sdn Bhd [2011] MLJU 1358 , the Court of Appeal  stated that:- 

"...Before we proceed to answer those questions, we should perhaps 
say that "a creditor is not required to obtain a judgment before serving 
a statutory demand... " (The Law of Company Liquidation 4th edition by 
Andrew R Keay at page 83)..." 

Motive of a petitioner 

7B. Point to note:-  An unpaid creditor has a right to file a winding-up 
petition whatever may be his other motives. In Morgan Guaranty 
Trust Co of New York v Lian Seng Properties Sdn Bhd  [1991] 1 
MLJ 95 , the then Supreme Court  held that:- 

 
"...prima facie a creditor who is not paid has a right to file a petition for 
a winding-up order whatever may be his other motives. 
See also Re Sanpete Builders (S) Re Ltd [1989] 1 MLJ 393. It is not 
good law that only a creditor who feels goodwill towards his debtor is 
entitled to a winding-up order - IOC Australia Ltd v Mobil Australia Ltd 
[1973] 49 ALJR 176 at p 182..." 

What are the steps a petitioner may be required to take in order for him 
to get his papers in order before the hearing date of the winding-up 
petition? (e-filing winding-up proceedings) 

The 218 notice of demand 
 
8.1 The would-be petitioner would need to issue a Section 218(1)(e) 

Companies Act, 1965 notice of demand ("218 notice") giving the 
respondent an opportunity to pay to the petitioner's satisfaction the sum 
demanded within 21 days from the date of service of the said notice. 

 
8.2 A sample of a 218 notice is reproduced below:- 
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Date  : 27th April, 2012 

Our reference :  

Bcompany Sdn Bhd 

(Company No. xxx) 

[registered address]        BY HAND 

 

Dear Sirs, 

 

CLAIM BY ACOMPANY SDN BHD AGAINST BCOMPANY SDN BHD AS AT 27.04.2012 

 

We refer to the above wherein we act for Acompany Sdn Bhd, your creditor. 

 

2.1 Take notice that you are now required to pay to us as solicitors for Acompany 

Sdn Bhd of No. ??? or secure or compound to the satisfaction of Acompany 

Sdn Bhd the total sum of RM243,142.20 (as at 27.04.2012) being the sum due 

and payable in respect of the Judgment xx.04.2012 which was entered 

against you in the Kuala Lumpur High Court Civil Suit No. 22NCVC-xxx-

03/2012, within 21 days from the date of receipt of this notice of demand, 

failing which you shall be deemed to be unable to pay your debt and 

appropriate action will be taken for the winding-up of Bcompany Sdn Bhd. A 

copy of the said Judgment dated xx.04.2012 ("the judgment") is enclosed 

herewith as attachment "A" for your attention. 

 

2.2 The particulars of the outstanding debt as at 27.04.2012 are as follows:- 

 

a. paragraph a. of the judgment    RM232,524.38 

b. paragraph b. of the judgment  

(interest at the rate of 4% per annum on  

RM232,524.38 from 08.03.2011 to 06.04.2012  

(both dates inclusive) (396 days)    RM10,084.16 

Details:- 

Year 2011 

299 days (08.03.2011-31.12.2011)/365 x RM232,524.38  

x 4%        RM7,619.15 

Year 2012 

97 days (01.01.2012-06.04.2012)/366 x RM232,524.38  

x 4%        RM2,465.01 

c. paragraph c. of the judgment 

 (interest at the rate of 4% per annum on  

RM232,524.38 from 06.04.2012 to the date  

of issuance of this statutory notice of demand)  

(21 days)       RM533.66 

Details:- 

Year 2012 

21 days (07.04.2012-31.27.04.2012)/366 x RM232,524.38 

 x 4%        RM533.66 

         ......................... 

 Total (as at 27.04.2012)     RM243,142.20 

         ============ 

 

3. Please treat this notice of demand as a statutory notice of demand which is 

issued pursuant to Section 218(1)(e) of the Companies Act, 1965 [read 

together with Section 218(2)(a) of the Companies Act, 1965]. 

 

Thank you. 
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Yours faithfully, 

for Messrs XXX 

 

 

Received by Bcompany Sdn Bhd 

 

 

............................................................... 

Authorised signatory 

Date:  

 

9. The requirements to be stated in a 218 notice is as observed by the 
Federal Court  in UNITED MALAYAN BANKING CORP BHD v 
RICHLAND TRADE & DEVELOPMENT SDN BHD [2000] 1 MLJ 3 85 
where the court held that:- 

 

"... In the Court of Appeal, a strong bench comprising Shaik Daud 
Ismail, Gopal Sri Ram and Siti Norma Yaakob JJCA, said through the 
presiding judge as follows: 

...The provisions of s 218(2)(a) prescribe a simple method of which 
a creditor, to whom the company owes more than five hundred 
ringgit, can establish that the company is unable to pay its debts. 
In order for the demand to be effective, however, it must comply 
strictly with certain requirements as stipulated in the sub-section 
itself. The requirements are that the demand must be in writing 
under the hand of the creditor or his authorised agent, it must 
specify the sum due (no mention is made of quantifying it to the 
last cent). The demand must be served on the company by leaving 
it at the registered office. If these requirements are met, I am of the 
view that the demand is valid and if after three weeks the company 
fails to pay the amount demanded then the law deems it to be 
unable to pay its debts whereupon a winding-up petition would 
follow. 

 

We agree with the views expressed by the Court of Appeal on this point. 
They would then have allowed the appeal but for another issue raised by 
learned counsel for the respondent which was not raised in the High 
Court...." 

 
10.1 A 218 notice need not specify the exact amount due as at the date of 

the issuance of the demand so long as the sum demanded exceeded 
RM500.00. 

 
10.2 In Malaysia Air Charter Co Sdn Bhd v Petronas Dagangan  Sdn 

Bhd [2000] 4 MLJ 657 , the Federal Court  held that:- 
 
 "... For the above reasons, our answer to the two questions posed in 

the appeal is that s 218(2)(a) of the Act should be liberal interpreted. A 
notice of demand under the subsection need not specify the exact sum 
due as at the date of the demand. So long as the sum due exceeds 
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RM500 and remained unpaid after a demand had been made without 
any reasonable explanation to the satisfaction of the court, there is 
therefore neglect to pay such sum within the meaning of the section...." 

 

10.3 In the Supreme Court  case of CHIP YEW BRICK WORKS SDN BHD 
v CHANG HEER ENTERPRISE SDN BHD [1988] 2 MLJ 447 , it was 
held that "... Even where the whole amount of debt claimed is disputed, 
the court can allow evidence to be adduced to enable it to consider 
whether or not there was a bona fide dispute and the court is 
competent to go into the evidence to consider that question for the 
purpose ultimately of determining whether it should exercise the 
discretion: Re Welsh Brick Industries Ltd [1946] 2 All ER 197." 

 
10.4 Point to note:-  Do bear in mind the then Supreme Court  case of SRI 

HARTAMAS DEVELOPMENT SDN BHD v MBF FINANCE BHD 
[1992] 1 MLJ 313  where it was held that a demand does not fall within 
s 218(2)(a) of the Act if the amount demanded exceeds the sum 
actually due:- 

 

"... Although the amount stated in the notice of demand in this case 
was not in dispute, counsel for the appellants in his written submission 
also cited Re Perusahaan Jenwatt Sdn Bhd 3, in which case Zakaria 
Yatim J held, inter alia, that the notice of demand must comply strictly 
with the requirements of s 218(2)(a) of the Act. In that case, his 
Lordship held that the notice of demand had not complied strictly with 
the requirements of s 218(2)(a) because the amount stated in the said 
notice was far in excess of the debt due and the failure on the part of 
the company to pay the sum claimed did not mean that the company 
was unable to pay its debts. The High Court therefore held that the 
notice of demand was bad and that the court could not presume that 
the company was unable to pay its debts. We note that Zakaria Yatim J 
has in that case reiterated [at pp 179-180] what he has stated in the 
earlier case of Re Yap Kim Kee & Sons Sdn Bhd 1 regarding the 
'statutory demand'. 

Counsel also relied on the Australian case of Re Willes Trading Pty Ltd 
4, in which case Needham J of the Supreme Court of New South 
Wales held, inter alia, that in order to attract the deemed insolvency 
advantages of s 222(2)(a) of the Companies Act 1961(New South 
Wales)(which is in pari materia with our s 218(2)(a) of the Act), there 
must be strict compliance with that section. But counsel also referred 
us to Re Ataxtin Pty Ltd v Gordon Pacific Developments Pty Ltd 5 and 
pointed out that it was stated by Heerey J in the Federal Court of 
Australia recently that there are conflicting authorities in Australia 
concerning the validity of a demand which overstates the amount due. 
As stated above, although the amount due was not in dispute in this 
case, we would nevertheless take this opportunity here to agree with 
Zakaria Yatim J that a demand does not fall within s 218(2)(a) of the 
Act if the amount demanded exceeds the sum actually due." 
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10.5 Point to note:-  A petitioner should also bear in mind the case of 
Christopher Michael Cheow v Ans Builders Sdn Bhd [2 012] MLJU 
209 where it was held that:- 

 
"...It is thus clear that the case of Malaysia Air Charter is not license for 
the proposition that so long as the undisputed debt exceeds RM500.00 
and the balance is disputed, the Petitioner can still proceed to present 
a winding-up petition. It is only when the debt exceeds RM500.00 and 
remains unpaid after a demand made without reasonable explanation 
to the satisfaction of the court that there is then a neglect to pay within 
the meaning of s 218(2)(a)of the  Companies Act . In other words if 
substantially the debt is not disputed then only may a winding-up order 
be made..." 

 
11.1 If the 218 notice of demand was not served at the r egistered 

address of the respondent in accordance with Sectio n 218(2)(a) of 
the Act  but was instead served at the respondent's place of business, 
the petition which is based on the 218 notice will still stand. The courts 
have taken a liberal approach when interpreting section 218(2)(a) of 
the Act. 

 
11.2 In Malaysia Air Charter Co Sdn Bhd v Petronas Dagangan  Sdn 

Bhd [2000] 4 MLJ 657 , the Federal Court  held that "... For the above 
reasons, our answer to the two questions posed in the appeal is that s 
218(2)(a) of the Act should be liberal interpreted..." 

 
11.3 In Masboh Trading Sdn Bhd v Mejaris Builders Sdn Bhd [ 2001] 5 

MLJ 369, it was held that:- 
 

"My basis for thinking that sub-s (2)(a) must be complied with with such 
strictness is now demolished with the citing by learned counsel for the 
petitioners of Malaysia Air Charter Company Sdn Bhd v Petronas 
Dagangan Sdn Bhd [2000] 4 CLJ 437 where the Federal Court, at p 451, 
said this: 

It should however be borne in mind that s 218(2)(a) does not 
create separate grounds for winding-up, but provides a mode of 
proof available in aid of an application seeking a winding-up on the 
ground specified in s 218(1), viz, that the company is unable to pay 
its debts (Ataxtin). A company will not be wound up, even if it fails 
to heed a valid notice, if it can establish by independent evidence 
that it is solvent (Re Fabo). 

 

It means that the 'deeming' is a presumption that is rebuttable. 
 

To hold that failure to serve the statutory demand on a company by 
leaving it at the registered office will inhibit the deeming of the inability 
to pay its debts even though it did receive the demand by service 
otherwise and yet failed to satisfy it would run contrary to reason and 
good sense, and would be justified, if at all, only if the deeming is 
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irrebuttable. Since according to the Federal Court the deeming is 
rebuttable, a rational approach to the requirement of service of the 
statutory demand at the registered office is called for, and the rational 
approach is to treat the requirement as no more than a prescribed 
method of service that is legally foolproof, but default in the observance 
of which is not prejudicial to the deeming if the company did in fact 
receive the statutory demand by service by some other means or at 
some other place." 

 
Statutory declaration to show service of the 218 no tice 
 
12. Upon service of the 218 notice on the respondent, the petitioner is to 

ensure that a statutory declaration ("SD") evidencing the service of the 
218 notice is prepared and affirmed. This SD will be attached to the 
petition. A sample of the SD is as shown below:- 

 
AKUAN BERSUMPAH 

 

 Saya, SHAH [NO. K/P. xxx] seorang warganegara Malaysia 

yang cukup umur dan beralamat kediaman di xxx, Selangor Darul 

Ehsan, dengan sesungguhnya berikrar dan menyatakan seperti berikut:- 

 

1. Bahawa saya telah pada hari  I snin, xx.xx.20xx, menyerahkan 

suatu notis tuntutan statutori  yang telah dikeluarkan 

menurut Seksyen 218(1)(e) Akta Syarikat, 1965 [dibaca 

bersama dengan Seksyen 218(2)(a) Akta Syarikat, 1965] 

bertarikh xx.xx.20xx kepada Bcompany Sdn Bhd (Nombor 

syarikat: xxx) ("syarikat tersebut") di  alamat berdaftarnya di 

xxx .  Seorang pegawai, ahl i  atau waki l  syarikat tersebut, 

telah mengaku terima pada mukasurat 2 notis tersebut 

dengan menandatangani, menul is tar ikh penerimaan iaitu 

xx.xx.20xx, menul is masa penerimaan iaitu 4.00 petang serta 

meletakkan cop syarikat "ZZZ" pada notis yang sama. Saya 

telah dimaklumkan oleh pegawai, ahl i  atau waki l  syarikat 

tersebut bahawa ZZZ merupakan pejabat "secretarial" 

syarikat tersebut. 

Sesal inan notis tuntutan statutori  tersebut di lampirkan di s ini 

dan ditandakan sebagai “A” .  

Dan saya membuat akuan bersumpah ini  dengan kepercayaan 

ikhlas dan bahawa ia adalah benar dan menurut peruntukan-

peruntukan Akta Akuan Berkanun, 1960. 

 

Di ikrarkan oleh    ) 

SHAH      ) 

di       pada  ) 

                  20xx    ) 

      Di hadapan saya, 

 

      Pesuruhjaya Sumpah 
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Prepare the petition 
 
13.1 Upon the expiry of the 218 notice and in the event payment is not 

received from the respondent, the petitioner is to prepare 1 copy of the 
petition [follow either form 2 or 3 of the Companies (Winding-Up) Rules 
1972 (CWUR)]. 

 
13.2 A sample of the petition is as shown below:- 
 

IN THE HIGH COURT OF MALAYA AT KUALA LUMPUR 

(COMMERCIAL DIVISION) 

COMPANIES (WINDING-UP) PETITION NO. 28NCC-xxx-05/2012 

In the matter of Section 

218(1)(e) of the Companies Act, 

1965 

And 

In the matter of Acompany SDN 

BHD (COMPANY NO. xxx) 

Between 

Acompany SDN BHD            PETITIONER 

And 

Bcompany SDN BHD 

(COMPANY NO. xxx)          RESPONDENT 

P E T I  T I  O N 

 
The humble petition of Bcompany Sdn Bhd, (address of 

petitioner) showeth as follows:- 

 

1. Bcompany Sdn Bhd (hereinafter referred to as “the 

company”) was on xx.xx.1996 incorporated as a private 

company limited by shares under the Companies Act, 1965. 

 

2. The registered address of the company per its Form 44 dated 

xx.08.2004 is at xxx. A copy of the Form 44 dated xx.08.2004 is 

enclosed herewith as annexure “A”. 

 

3. The object for which the company was established is, among others, to 

carry on the business of general contractors. 

 

4.1 The company is indebted to your petitioner in the sum of 

RM243,142.20 (as at 27.04.2012) being the amount outstanding 

pursuant to the Judgment dated xx.04.2012 which was obtained 

in the Kuala Lumpur High Court Civil  Suit No: 22NCVC-xxx-03/2012 

("the civil suit "). A copy of the sealed Judgment dated 

xx.04.2012 ("the Judgment") is enclosed herewith as Annexure 

"B". 
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4.2 The Judgment was served on the company at its registered 

address by way of registered post and certificate of posting vide 

your petitioner's solicitors letters both dated xx.04.2012. Copies 

of the letters dated xx.04.2012 together with the proof of posting 

are enclosed herewith as Annexure "C". 

 

5. Your petitioner has made an application to the company for 

payment of the debt of RM243,142.20 by service of a statutory 

notice of demand pursuant to Section 218(1)(e) of the 

Companies Act, 1965 (read together with Section 218(2)(a) of 

the Companies Act 1965) dated xx.04.2012 on the company at 

its registered address at xxx on xx.04.2012 but no payment was 

received from the company after the expiry of 21 days from the 

date of the service of the notice. A copy of the statutory 

declaration dated xx.04.2012 enclosing the said notice is 

annexed hereto and marked as Annexure "D". 

 

6. The company is, therefore, unable to pay its debt and/or is 

insolvent. 

 

7. In the circumstances, it is just and equitable that the company 

should be wound up. 

 

8. Your petitioner, therefore, humbly prays as follows:- 

 

(a) that Bcompany SDN BHD (COMPANY NO. xxx) be wound up 

by the Court under the provis ions of the Companies Act, 

1965; 

(b) that the Official Receiver be appointed as the liquidator of 

the company; 

(c) that the costs of this petition be taxed and paid out of the 

assets of the company; and 

(d) such other orders may be made in the premises as shall be 

just. 

Dated this         day of                       2012 

.….……………………….............   ………………………………..... 

Signature of xxx     Solicitors for the petitioner 

(NRIC No. xxx)     Messrs xxx 

Managing Director of the petitioner 

 

Note: It is intended to serve this petition on Bcompany SDN BHD 

(COMPANY NO. xxx) at (registered address). 
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I  N D O R S E M E N T 

This petition having been presented to the Court on the             day 

of                     

        2012, it is ordered that this petition shall be heard at the High 

Court at Kuala Lumpur on the       day of                  2012, at            

o’clock in the forenoon. 

Dated the           day of                          2012 

       ........................................ 

       Senior Assistant Registrar, 

High Court Malaya 

Kuala Lumpur 

This petition is fi led by Messrs xxx 

 

13.3 Point to note: -It has been held that a petitioner cannot supplement his 
petition later by affidavit. In Ahmad Ramzi bin Mohamad Zubir v Hj 
Abdul Hadi bin Awang & Ors [2009] 4 MLJ 867 , it was held that:- 

 

"[15] A petitioner is obliged to plead in the petition itself such material 
facts with such particulars where necessary to show on the face of the 
petition that he has a cause to complain under one of the five 
provisions of Election Offences Act 1954 before his petition can be 
examined on the merit at a full hearing. 

[16] The petitioner cannot supplement his petition later by affidavit or 
otherwise for the court will not travel outside the petition in order to 
decide whether he has a cause of action. See Tan Yar Joo v Sin Yee 
Estate Sdn Bhd [1995] 2 CLJ 657 where the following passage from the 
judgment of Plowman J in Re Lundie Brothers Ltd [1965] 2 All ER 692  
at p 699C was applied: 

 

Parenthetically, there is here a point which I thin k that I should 
mention. It was suggested in the course of argument  that it was 
really the evidence not the allegations in the peti tion which was of 
importance in this matter. I entirely dissent from this proposition. It 
seems to me that it would be wrong for the court to  travel outside 
the allegations in the petition, particularly in a case of this sort 
where the petition is based on the proposition that  the respondents 
to it have been guilty of some oppression or some l ack of probity. 

 

[17] Re Lundie Brotherswas of course concerned with a petition in 
corporate law -- a fortiori in an election petition where the rules are even 
more stringent. A failure on the part of the petitioner to state in the 
petition itself such facts as to disclose a cause of action on his complaint 
is therefore liable to have his petition struck out." 

 
13.4 Point to note:- If there is a failure to specify the specific limb in Section 

218(1) of the Act upon which the petition is presented in the 
intitulement of the petition, the petition may be dismissed. 
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In Kok Fook Sang v Juta Vila Sdn Bhd [1996] 2 MLJ 666 , Court of 
Appeal  observed that:- 
 

"...Kok Fook Sang ('Kok') filed his petition on 21 September 1995. The 
heading indicates this to be a petition under s 218(1) of the Act. This 
sub-section contains 11 separate and independent grounds why a 
winding-up order may be made. It is incumbent upon a petitioner to 
state which of these grounds he is relying upon and not ask the court to 
search his petition for facts which may be thought capable of being 
slotted into some particular sub-section." 
 
And in Wong Thai Kuai & Anor v Kansas Corp Sdn Bhd [2007] 4 
MLJ 33 , it was held that:- 
 

"...[18] In the present case, the petitioner had failed and/or omitted to 
state in its intitulement, under which limb of s 218 the petitioner was 
moving the court. 

[19]   Section 218 of the Act provides for various circumstances under 
which a petition can be presented. The circumstances are stipulated 
from s 218(1)(a) to (n) of the Act. 

[20] However the petitioners in the present case had failed and/or 
omitted to state the particular subsection under which the petition was 
presented. 

[21] In the Court of Appeal case of Cheow Chew Khoon (t/a Cathay 
Hotel) v Abdul Johari bin Abdul Rahman [1995] 1 MLJ 457, the court 
held as follows: 

An originating process requiring an intitulement must state, with 
sufficient particularity, either in its heading or in its body, the statute or 
rule of court under which the court is being moved, otherwise it would 
be an embrassing pleading and liable to be struck out... 

Further, the court held that: 

The summons does not... state any particular rule of court in its 
intitulement. Now, I think that is not only wrong but plainly 
embarrassing. How, might one ask, is a defendant or the court to 
determine which rule of court the plaintiff is invoking unless he explicitly 
specifies it? If a defendant and the court should have to conduct a close 
examination of the supporting affidavit in each case in order to 
determine the particular jurisdiction or power that is being invoked by 
an originating summons or other originating process that requires an 
intitulement, then a plaintiff will be at liberty to shift from one rule to 
another or indeed from one statute to another as it pleases him without 
any warning whatsoever to his opponent or the court, It would make a 
mockery of the principle that there must be no surprise in civil 
litigation... 

 

[22] A case on point to support this contention would be the court of 
appeal decision of Kok Fook Sang v Juta Vila (M) Sdn Bhd & Ors [1996] 
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2 MLJ 666. In this case the petitioner had also filed the petitioner without 
making a specific reference to the sub-section to  s 218(1) of the Act. 
His Lordship, Justice Mahadev Shanker, held that at p 672: 

Where a petitioner presents a petition to wind up a company under  s 
218(1) of the Act, it is incumbent upon him to state which of these 
grounds he is relying upon and not ask the court to search his petition for 
facts which may be thought capable of being slotted into some particular 
subsection. 

 

[23] The above principle of law was applied with approval in the recent 
case of Ho Siew Choong & Ors v Everworth Sdn Bhd [2005] MLJU 107 
(High Court). In that case the petitioner merely stated that the petition 
was filed pursuant to s 218(e) and (i). The high court judge, struck off 
the petition for non compliance with the provision under the Act. 

[24] Similarly in the present case before this court, the petitioner had 
also failed to identify with clarity under which subsection of the said act, 
the petition was presented. 

[25] Hence this court is of the view that from the principles of law laid 
down, the present petition ought to be struck out for want of compliance. 
The strict compliance of law in the Companies Act 1965, especially 
when one intends to wind up the company is analogous to 'an accused 
person standing for a murder trial, whereby the benefit of the doubt must 
always given to the accused'. The court is burdened with the rules of 
natural justice and also under an obligation to ensure that the petitioners 
themselves are not in breach of any provision and/or rule of law, when 
they petition to wind up a company. 

 
[26] On this score alone, the petition ought to be struck off. .." 

 
Payment to the Official Receiver of a deposit of RM 3,000.00 
 
14. Prior to the filing of the petition, the petitioner must pay a sum of 

RM3,000.00 as deposit to the Official Receiver [required by rule 
23A(1)(a) CWUR). Payment by cheque must be made payable to 
"Ketua Pengarah Insolvensi". 

 
Filing of the petition 
 
15. A petitioner would need to file 1 copy of the petition at the high court 

registry. He will be required to attach a photocopy of the RM3,000.00 
deposit to the petition. 

 
Filing of the affidavit verifying petition ("AVP") 
 
16.1 Within 4 days after the filing of the petition, the petitioner will need to 

prepare and affirm 5 copies of the affidavit verifying petition ("AVP") 
(follow form 7 CWUR) and thereafter, file 1 copy of the AVP at the high 
court registry. 
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16.2 A sample of the AVP is as shown below:- 
 

IN THE HIGH COURT OF MALAYA AT KUALA LUMPUR 

(COMMERCIAL DIVISION) 

COMPANIES (WINDING-UP) PETITION NO.       

In the matter of Section 

218(1)(e) of the Companies Act, 

1965 

And 

In the matter of Bcompany SDN 

BHD (COMPANY NO. xxx) 

Between 

Acompany SDN BHD            PETITIONER 

And 

Bcompany SDN BHD 

(COMPANY NO. xxx)          RESPONDENT 

AFFIDAVIT VERIFYING PETITION 

I, (deponent) (NRIC NO. xxx), a Malaysian citizen of full age 

and c/o xxx Kuala Lumpur, do hereby affirm and say as follows:- 

 

1. I  am a director of the abovenamed petitioner and am duly 

authorised by the said petitioner to make this affidavit on its 

behalf. The contents contained herein are within my personal 

knowledge or from records to which I have access. 

 

2. Such of the statements in the petition now produced and 

shown to me marked "ABC-1" as relate to the acts and deeds 

of the said petitioner are true and such of the statements as 

relate to the acts and deeds of any other person or persons I  

believe to be true. 

AFFIRMED by the said xxx    ) 

at     this   day of ) 

              2012 at              ) 

(interpretation not required)   ) 

       Before me 

 

     Commissioner for Oaths 

 

This Affidavit Verifying Petition is affirmed on    

 and filed on    by Messrs xxx 

 
16.3 Point to note:-  If the AVP was sworn before the filing of the petition, it 

will cause the petition to be void but the courts have the power to grant 
extension of time to remedy this error under rule 193 CWUR. 

 
 In YPJE Consultancy Service Sdn Bhd v Heller Factoring  (M) Sdn 

Bhd [1996] 2 MLJ 482 , the Court of Appeal  held that:- 
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"...Proceeding on to the second issue which was raised by learned 
counsel for the appellant - ie pertaining to the verifying affidavit and the 
petition respectively containing the same date - the bundle of 
authorities of the appellant discloses r 26 of the Companies (Winding-
up) Rules 1972 and the cases of Chin Yoon Timber Co v Overseas 
Lumber Bhd [1978] 2 MLJ 173 and Sobri bin Arshad v Associated 
Tractors Sdn Bhd [1991] 1 CLJ 798. What is clear from these 
authorities is that the affidavit must be made in some cause or matter 
which is actually pending in the court. Consequently, the affidavit which 
was sworn before the presentation of the petition would cause the 
petition to be void. In both the cases referred to by learned counsel for 
the appellant, the affidavits were sworn before the petitions were 
presented. .." 

 
 And in The People's Insurance Company (M) Sdn Bhd v Juru 

Urusetia Sdn Bhd [1997] MLJU 48 , it was held that:- 
 

"...Rule 26 of the Companies (Winding-up) Rules 1972 requires a 
winding-up petition to be verified by an affidavit. The rule says that the 
affidavit 'shall be sworn after and filed within four days after the petition 
is presented'. 

In this case the petition was presented on 22 October 1996, on which 
day there was also filed a verifying affidavit to meet the requirement of 
rule 26. The verifying affidavit was sworn on 18 October 1996, that is 
before the petition was presented, which is contrary to rule 26... 

 

...A verifying affidavit that does not comply with rule 26 is, at worst, a 
nullity. The effect is that there is no affidavit verifying the petition. But 
the petition itself, merely because there is no affidavit verifying it, is not 
void. That is borne out by rule 26 itself. One can present a petition 
without a verifying affidavit and it can remain without a verifying 
affidavit for four days. It is not void or defective. It becomes defective 
only if the verifying affidavit is not filed in time. But when it comes to the 
question of doing something in time, there is always the question of 
extending the time within which to do it. If there is power with the court 
to extend the time, the question is whether in the circumstances of the 
case time ought to be extended...The power to extend time is given by 
rule 193..." 

 
The extraction of the sealed petition 
 
17.1 Since this is an e-filing petition, a petitioner would need to extract his 

petition online. He will need at least 4 copies of the sealed petition. 
 
17.2 It is likely that apart from the hearing date of the petition, there will be a 

case management date usually before the learned senior assistant 
registrar ("SAR"). The latter will normally be about 2 weeks after the 
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filing of the petition. The former will be about 1 ½ months after the filing 
date of the petition. 

 
17.3 The purpose of the case management date before the SAR is for the 

petitioner to attend before the SAR and satisfy him that rule 32(1) of the 
CWUR have been complied with. 

 
17.4 Rule 32(1) of the CWUR provides that:- 
 

"(1) After a petition has been presented, the petitioner or his solicitor 
shall on a day to be appointed by the Registrar attend before the 
Registrar and satisfy him that - 
(a) the petition has been duly gazetted and advertised; 
(b) the prescribed affidavit verifying the statements therein and the 
affidavit or service, if any, have been duly filed; 
(c) the consent in writing of the approved liquidator nominated by the 
petitioner has been obtained and filed; 
(d) the provisions of these Rules as to petitions have been duly 
complied with; and 
(e) a sum of three thousand ringgit has been deposited as required by 
subparagraph (1)(a) of rule 23A." 

 
Service of the sealed petition and AVP 
 
18.1 Upon receipt of the sealed petition, a petitioner must serve the sealed 

petition on:- 
 
a. the respondent (per rule 25(1) CWUR); 
b. the Official Receiver (per rule 25(3) CWUR); and 
c. the Registrar of Companies (per rule 25(3) CWUR). 
 
18.2 Even though there is no legal requirement to serve the AVP on the 3 

parties, please do serve the AVP on them together with your sealed 
petition as we need to bear in mind that per rule 26 CWUR, the AVP 
shall be prima facie evidence of the statements in the petition. 

 
The affidavit of service of the petition and AVP 
 
19.1 Once the petition and AVP have been served on each of the 3 parties, 

please do prepare and affirm 3 copies of the affidavit of service. 
 
19.2 The affidavit of service is in form 5 of the CWUR. A sample of the 

affidavit of service is as shown below:- 
 

 IN THE HIGH COURT OF MALAYA AT KUALA LUMPUR 

(COMMERCIAL DIVISION) 

COMPANIES (WINDING-UP) PETITION NO. 28NCC-xxx-05/2012 

In the matter of Section 

218(1)(e) of the Companies Act, 

1965 
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And 

In the matter of Bcompany SDN 

BHD (COMPANY NO. xxx) 

Between 

Acompany SDN BHD            PETITIONER 

And 

Bcompany SDN BHD 

(COMPANY NO. xxx)          RESPONDENT 

 

AFFIDAVIT OF SERVICE OF PETITION ON MEMBERS, OFFICERS OR SERVANTS OF 

THE RESPONDENT, THE OFFICIAL RECEIVER OF MALAYSIA AND THE COMPANIES 

COMMISSION OF MALAYSIA 

 

IN the matter of the petition dated 24.05.2012, I, Shah (NRIC NO: xxx) a 

Malaysian citizen of full age and having an address at c/o Messrs xxx, 

Selangor Darul Ehsan, Malaysia, do make oath and say as follows:- 

1. I am a process server of Messrs xxx. 

 

2. The facts deposed to herein are within my personal knowledge and/or 

obtained from records to which I have access. 

 

3.1 I did on Tuesday, the 29th day of May, 2012, serve the above-named 

company with the above-mentioned petition and the affidavit 

verifying petition dated 24.05.2012 by delivering to and leaving with a 

member, officer or servant of the said company a letter dated 

25.05.2012 which enclosed the above-mentioned petition, duly scaled 

with the seal of the Court and the affidavit verifying petition dated 

24.05.2012, at the company’s registered office at xxx. 

 

3.2 The member, officer or servant of the said company duly 

acknowledged receipt of the letter dated 25.05.2012 on the front 

page of this letter. 

 

4.1 I did on Tuesday, the 29th day of May, 2012, serve the Official Receiver 

of Malaysia, Insolvency Department of Malaysia (Wilayah Persekutuan 

branch) with the above-mentioned petition and the affidavit verifying 

petition dated 24.05.2012 by delivering to and leaving with them a 

letter dated 25.05.2012 which enclosed the above-mentioned petition, 

duly scaled with the seal of the Court and the affidavit verifying 

petition dated 24.05.2012, at their office at Tingkat 8, Kompleks 

Pertama, Jalan Tuanku Abdul Rahman, 50520 Kuala Lumpur, at about 

12.30 p.m. 

 

4.2 An officer of the Insolvency Department of Malaysia (Wilayah 

Persekutuan branch) duly acknowledged receipt of the letter dated 

25.05.2012 on the front page of this letter. 

 

5.1 I did on Tuesday, the 29th day of May, 2012, serve the Companies 

Commission of Malaysia with the above-mentioned petition and the 

affidavit verifying petition dated 24.05.2012 by delivering to and 

leaving with them a letter dated 25.05.2012 which enclosed the 
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above-mentioned petition, duly scaled with the seal of the Court and 

the affidavit verifying petition dated 24.05.2012, at their office at 

Menara SSM@Sentral, Tingkat 17, No. 7, Jalan Stesen Sentral 5, Kuala 

Lumpur Sentral, 50623 Kuala Lumpur. 

 

5.2 An officer of the Companies Commission of Malaysia duly 

acknowledged receipt of the letter dated 25.05.2012 on the front 

page of this letter. 

 

 The said letters dated 25.05.2012 together with the petition dated 

24.05.2012 and the affidavit verifying petition dated 24.05.2012 are now 

produced and shown to me and marked as exhibit “A”. 

 

To an affidavit by the deponent ) 

SHAH     ) 

affirmed on      2012 ) 

at      ) 

(interpretation not required) ) 

     Before me, 

 

Commissioner for Oaths 

 

This AFFIDAVIT OF SERVICE OF PETITION ON MEMBERS, OFFICERS OR SERVANTS 

OF THE RESPONDENT, THE OFFICIAL RECEIVER OF MALAYSIA AND THE 

COMPANIES COMMISSION OF MALAYSIA is affirmed on   

   and filed on      by Messrs xxx 

 
19.3 A petitioner will need to file 1 copy of the affidavit of service at the high 

court registry (before the case management date before the SAR) and 
serve a copy on the Official Receiver. 

 
Advertisements and gazette of the petition 
 
20.1 The petitioner is required to advertise the petition (see form 4 CWUR) 7 

clear days or such longer time as the court may direct, before the 
hearing date of the petition, once in the gazette and twice at least in 2 
local newspapers (per rule 24 of the CWUR) (before the case 
management date before the SAR). 

 
20.2 A sample of the advertisement of the petition for the newspapers and 

government printers is as shown below:- 
 

 IN THE HIGH COURT OF MALAYA AT KUALA LUMPUR 

(COMMERCIAL DIVISION) 

COMPANIES (WINDING-UP) PETITION NO. 28NCC-xxx-05/2012 

In the matter of Section 

218(1)(e) of the Companies Act, 

1965 

And 

In the matter of Bcompany SDN 

BHD (COMPANY NO. 376795-H) 



21 
 

Between 

Acompany SDN BHD            PETITIONER 

And 

Bcompany SDN BHD 

(COMPANY NO. xxx)          RESPONDENT 

ADVERTISEMENT OF PETITION 

NOTICE is hereby given that a petition for the winding-up of the 

above-named company by the High Court was, on the 24th day of 

May, 2012, presented by Acompany Sdn Bhd. And that the said 

petition is directed to be heard before the Court sitting at Kuala 

Lumpur at 9.00 o'clock in the forenoon, on the xx day of July, 2012; 

and any creditor or contributory of the said company desiring to 

support or oppose the making of an order on the said petition may 

appear at the time of hearing by himself or his counsel for that 

purpose; and a copy of the petition will be furnished to any creditor 

or contributory of the said company requiring the same by the 

undersigned on payment of the regulated charge for the same. 

 

The Petitioner's address is at xxx Kuala Lumpur. 

 

The Petitioner's solicitors is Messrs xxx of xxx, Selangor Darul Ehsan, 

Malaysia. 

       Signed 

       ....................................... 

       Messrs xxx 

       Solicitors for the petitioner 

Note- 

 

Any person who intends to appear on the hearing of the said petition must 

serve on or send by post to the above-named solicitors, Messrs xxx, notice 

in writing of his intention to do so. The notice must state the name 

and address of the person, or, if a firm, the name and address of 

the firm, and must be signed by the person or firm, or his or their 

solicitor (if any) and must be served, or, if posted, must be sent by 

post in sufficient time to reach the above-named not later than 

twelve o'clock noon on the xx day of July, 2012 (the day before the 

day appointed for the hearing of the petition). 

 
20.3 Point to note:-  Pursuant to rule 24 CWUR, a petition must be 

advertised a total of 4 times in 2 different local newspapers and on 
different dates. 

 
 In Petro-pipe Industries (M) Sdn Bhd v Fieldwork Engin eering Sdn 

Bhd [2003] 1 MLJ 417 , it was held that:- 
 

"...In my judgment and with respect, I accept the interpretation of r 24 
as submitted by Mr Chia, the learned counsel for the respondent. I agree 
that it is clear from the phrase: 
 
... twice at least in two local newspapers ... 
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that the petition must be advertised two times, but on different dates, in 
each of the newspapers chosen. What I mean by 'different dates' is that 
the advertisement should not appear twice in the same newspaper on 
the same day. It is a basic principle of interpretation that words used in a 
statute must be given their plain, ordinary or literal meaning. The plain, 
ordinary or literal meaning of the word 'twice' is 'two times'.It cannot be 
interpreted to mean 'once'. Even if I were to take the purposive 
approach, since the purpose of the advertisements is to give notice to 
creditors of the petition, then, the more the advertisements in the 
newspapers, the better. Thus, an interpretation that requires a minimum 
of four advertisements in the newspapers, instead of a mere two, is in 
harmony with the policy behind the rule. Further, as a matter of 
legislative drafting, it is pertinent to observe that the drafters of the 
Winding-up Rules have used the word 'once' in r 24 in the context of the 
requirement as to the advertising in the Gazette. The rule states: 
... once in the Gazette .... (Emphasis added.) 

 
Now, for the sake of argument, assuming that it was the intention of the 
drafters that the advertising of the petition in each of the newspapers 
should be done only once, instead of twice, then the drafters would, 
likewise, have used the word 'once' as well instead of 'twice' in respect 
of the requirement as to the advertising in the newspapers so that the 
phrase in r 24 will read: 
 
... once in the Gazette and onceat least in two local newspapers ... 
(Emphasis added.) 

 
instead of (as presently worded): 
... once in the Gazette and twice at least in two local newspapers 
.... (Emphasis added.) 

 
That would have been the proper and better way to draft the rule. Legal 
draftsmen in composing legislation are very particular and meticulous on 
their choice of words. Maintaining consistency in the choice of words is 
one of the cardinal rules of legislative drafting. But then the drafters of r 
24 have instead deliberately used the word 'twice'. Such a deliberate 
choice of words clearly shows that it was not the intention of the drafters 
that the petition should be advertised only once in each of the local 
newspapers..." 

 
 This interpretation was followed in Ho Siew Choong & 15 Ors v 

Everworth Sdn Bhd [2005] MLJU 107  where it was held that:- 
 

"...What does 'twice at least in two local newspapers'  means under 
Rule 24? This point has been decided in Petro-Pipe Industries (M) Sdn 
Bhd v Fieldwork Engineering Sdn Bhd [2003] 1 CLJ 777. I respectfully 
adopt the erudite reasoning of his Lordship Hishamudin Yunus J in 
holding that Rule 24 of the Companies (Winding-up) Rules requires the 
petition must be advertised two times, on two different dates, in each of 
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the two newspapers, that is to say, four advertisements altogether, in 
preference to the interpretation for only two advertisements..." 

 
20.4 Point to note:-  When an advertisement in the petition does not comply 

with rule 24 CWUR in that it is advertised more than 7 clear days 
before the hearing date of the petition without the court's direction, the 
courts have held that no injustice was caused by the breach as the 
purpose of giving notice to the creditors has been achieved. The 
breach is a technicality amounting to a mere irregularity which is 
curable under rule 194 CWUR. 

 
 In GKM Amal Bhd v Bank Utama (M) Bhd [2004] 2 MLJ 12 , the 

Court of Appeal  held that:- 
 

"6 In the present case, however, there was no direction by the court 
under s 221(2) of the Act to have the advertisement done earlier than 
the seven days, and hence the petition was advertised in breach of r 24. 
Nevertheless, we agreed with the views of the learned judge. There was 
no injustice caused by the breach. The breach was a technicality 
amounting to a mere irregularity curable under r 194(1) which states: 
 
No proceedings under the Act or the Rules shall be invalidated by 
any formal defect or any irregularity, unless the Court is of the 
opinion that substantial injustice has been caused by the defect or 
irregularity, and that the injustice cannot be remedied by any order 
of the Court. 

 
7 Therefore, we held that the petition was not rendered invalid by reason 
of the irregularity. 

 
8 The whole purpose of advertisement is to give notice of a winding up 
petition of a company to the creditors. As the petition in this case was 
advertised more than the stipulated period of seven days, and that the 
advertisement was already effected, the object of giving notice to the 
creditors had been achieved. The appellant cannot be said to be 
prejudiced by the advertisement. Thus, we found that the learned judge 
was right in his decision." 

 
20.5 Point to note:-  An injunction may not be granted by the courts to 

restrain, inter alia, the advertisements and gazette of the petition once 
a petition is filed because it is the statutory obligation of a petitioner to 
comply with rule 24 CWUR which is mandatory. 

 
 In People Realty Sdn Bhd v Red Rock Construction Sdn B hd 

[2008] 1 MLJ 453 , the Court of Appeal  held that:- 
 

"[12] In our judgment, once a winding-up petition is filed, the court is 
precluded from granting an injunction against advertisement or gazettal 
of the petition. In this regard, we agree with Vincent Ng J (later JCA) in 
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Azman & Tay Associates Sdn Bhd v Sentul Raya Sdn End [2002] 4 MLJ 
390 at p 396 where he said: 
 
I would hold that the court is not empowered to make any order to 
restrain or injunct the petitioners from carrying out their statutory 
obligation to comply with r 24. 

 
In Chip Yew Brick Works Sdn Bhd v Chang Heer Enterpris e Sdn 
Bhd [1988] 2 MLJ 447 , the then Supreme Court  held that:- 

 
 "...The Companies (Winding Up) Rules 1972 require that every petition 
shall be advertised, and in our opinion it is immaterial whether the 
effect of such advertisement in a particular case would result in 
damage being caused to the company proposed for winding up. If the 
advertisement would in fact cause such damage, this is not a ground to 
prevent a bona fide petitioner from advertising..." 

 
And finally, in Savant-Asia Sdn Bhd v Sunway PMI-Pile 
Construction Sdn Bhd [2008] 6 AMR 269 , the Federal Court held 
that:- 

 
"[19] The single issue before us is whether a petitioner in a winding up 
petition may be excused from advertising the fact of the petition after 
the debt had been fully paid by the respondent. If the answer to this 
question is in the negative, then the appellant would succeed in its 
defence of absolute privilege. 
 
[20] In this case, the payment was made by the respondent by cheque 
on 4 May 1999 and the cheque was cleared on 11 May 1999, well 
before the hearing date of the petition which was fixed on 3 September 
1999. The respondent's contention simply put is that since payment 
had already been made the petition no longer serves its purpose and 
the advertisement in the newspaper was no longer necessary and the 
appellant ought in the circumstances to have withdrawn the said 
advertisement. 
 
[21] It is pertinent to note that the petition herein was grounded on the 
presumed insolvency under s 218(1)(e) read together with s 218(2)(a) 
of the Act. And under s 219(2), it is provided that the winding up shall 
be deemed to have commenced at the time of the presentation of the 
petition for the winding up. This provision has many important 
consequences, one of which is that once the winding up petition has 
been duly presented, it sets in motion the relevant provisions of the Act 
and the WUR vis-à-vis the respondent. Hence the validity of the 
respondent's argument that since the appellant's debt had been fully 
settled by the date the advertisement was published in the newspaper, 
the appellant is therefore no longer obliged to advertise does not hold 
water. In this case, the winding up petition was presented on 22 March 
1999 and by virtue of s 219(2) of the Act, the winding up of the 
respondent is deemed to have commenced on that date. Therefore, as 
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from that date, the full rigour of the relevant provisions of the Act and 
the WUR would apply to the respondent. 
 
[22] In this case, when the payment of debt was made on 11 May 
1999, the winding up had already commenced. This payment, 
therefore, comes within the provision of s 223 of the Act as disposition 
of the property of the respondent after the commencement of winding 
up and is void unless the court otherwise orders. Thus, the appellant 
could not in the circumstances, claim exclusive right to the money paid. 
As Abdul Aziz Mohamad JCA (as he then was) correctly said, 'Other 
creditors, if there were any, had an interest in it'. It is important to note 
that winding up proceeding is a 'class right' or 'class remedy' as oppose 
to a writ action; this basic principle is embodied in the various 
provisions of the Act and the WUR, some of which will be considered in 
this judgment in due course. 
 
[23] The prospective provisions that operate against the respondent 

are found in ss 222, 223 and 224 of the Act. They operate immediately 
upon the presentation of the winding up petition (see s 219(2)). The 
Court of Appeal in Kredin Sdn Bhd v Development & Commercial Bank 
Bhd [1995] 3 MLJ 304  explained the implication of s 219 of the Act in 
the following words: 

 
Thus, s 219 was enacted specially as a means to protect the 
creditors, particularly the unsecured creditors who must be treated 
equally when it comes to their executing their claims against the 
company in debt. That equality is maintained even during the 
interim period between the date of the presentation of the petition 
for winding up to the date when the order for winding up is made. 
During that period, the law sees to it that the assets or effects of 
the company will not be dissipated to enrich one or more 
unsecured creditors at the expense of the other unsecured 
creditors. Section 224 preserves the assets and effects of the 
company, and it is to safeguard this underlying principle that there 
is this notion of a relation back that once a winding up order is 
made, it relates back to the date of the presentation of the winding 
up, ie the date when the winding up is deemed to have 
commenced. It follows that all attachments, sequestration, distress 
or execution put in force against the estate or effects of a company 
made within the interval of the presentation to wind up and the 
date when the order to wind up is made by the court, are void. The 
fact that no winding up order will ultimately be made makes no 
difference to this finding, as s 219 is not concerned whether a 
winding up order will ultimately be ordered or not, but that in 
mandatory tones it provides protection to unsecured creditors once 
a winding up is deemed to have commenced, that is upon the 
presentation of the petition. Thus, to say that protection is only 
present as and when the winding up order is eventually made is to 
go against the very intention of what Parliament had enacted. That 
protection arises once a winding up commences and the date of 
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the commencement is nothing more than a question of fact 
ascertained from the date of the presentation of the winding up. 
For that reason, we consider that the decision reached in 
Pembinaan KSY's case has been rightly made as opposed to the 
one in this appeal before us. 

 
[24] One pertinent point to note is that the fact that no winding up order 
was ultimately made is of no consequence, as s 219 of the Act is not 
concerned whether a winding up order is eventually made or not, but 
seeks to provides protection to unsecured creditors upon the date of 
presentation of the petition. 
 
[25] As a class action, the petitioner rank in pari passu with other 
unsecured creditors if any. Further, s 226(4) of the Act provides that the 
winding up order operates in favour of all creditors as if made on a joint 
petition. 
 
[26] Since winding up proceeding is a class action, there is therefore the 
need for it to be advertised as provided in r 24 of the WUR. The relevant 
part reads: 
 
Every petition shall be advertised in Form 4 seven clear days or 
such longer time as the Court may direct before the hearing, ... 

 
[27] The reason behind this provision is plain, that is, to give notice to 
other creditors of the petition. Under r 27 of the WUR, every contributory 
or creditor of the company shall be entitled to be furnished with a copy of 
the petition by the petitioner on payments of the prescribed rate. For 
these reasons we agree with the appellant's submission that there is no 
power conferred on the winding court to dispense with the 
advertisement. 
 
[28] Rule 27 further provides that if the petitioner fails to advertise the 
petition, the petition shall be cancelled by the registrar and the petition 
shall be removed from the file unless otherwise directed by the judge or 
registrar.  
 
[29] The importance of advertisement in the winding up proceeding was 
succinctly stated by Mahadev Shanker JCA in the case of Fairview 
School Bhd v Indrani a/p Rajaratnam (No 1) [1998] 1 MLJ 99  at p 107: 
 
The point to note here is that in a s 218 petition, the service is by 
advertisement. Consequently, all creditors and contributories are 
'parties' who are deemed to be served and can participate in the 
proceedings. Whether or not they appear, they will be bound by 
the winding-up order because s 226(4) of the Act deems that a 
winding-up order is made on the joint petition of all creditors and 
contributories.  
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[30] And under the proviso to r 33(1)(a), (b) and (c) of the WUR, the 
court may substitute another as a petitioner. All these provisions operate 
on the basis that there had been due advertisement of the petition. In 
short, we would conclude by saying that advertisement of the petition is 
a mandatory requirement in the winding up proceeding and it cannot be 
dispensed with. ..." 

 
The memorandum of advertisements and gazette 
 
21.1 After the publication in the newspapers and gazette, the petitioner is 

advised to prepare 3 copies of the memorandum of advertisements and 
gazette (see rule 21 CWUR). You may use form 95 CWUR as a guide. 

 
21.2 Copies of the advertisements and gazette will need to be attached to 

the said memorandum. 
 
21.3 Thereafter, do proceed to file a copy of the memorandum at the high 

court registry (before the case management date before the SAR) and 
serve the same on the Official Receiver (per rule 21 of the CWUR). 

 
21.4 A sample of a memorandum of advertisements and gazette is as 

shown below:- 
 

 IN THE HIGH COURT OF MALAYA AT KUALA LUMPUR 

(COMMERCIAL DIVISION) 

COMPANIES (WINDING-UP) PETITION NO. 28NCC-xxx-05/2012 

In the matter of Section 

218(1)(e) of the Companies Act, 

1965 

And 

In the matter of Bcompany SDN 

BHD (COMPANY NO. xxx) 

Between 

Acompany SDN BHD            PETITIONER 

And 

Bcompany SDN BHD 

(COMPANY NO. xxx)          RESPONDENT 

MEMORANDUM OF ADVERTISEMENTS AND GAZETTE 

 

NAME OF PUBLICATION DATE OF PUBLICATION 

Government Gazette 07.06.2012 

New Straits Times newspaper 06.06.2012 

New Straits Times newspaper 07.06.2012 

The Star newspaper 04.06.2012 

The Star newspaper 05.06.2012 

Dated this 7th day of June, 2012 

       …………………………………... 

       Messrs xxx 

       Solicitors for the petitioner 

This Memorandum of Advertisements and Gazette is filed by Messrs xxx 
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The solicitor's affidavit 
 
22.1 Once the petitioner has complied with Rule 32(1) of the CWUR, a 

solicitor's affidavit (3 copies) should be prepared and filed (before the 
case management date before the SAR) and thereafter, to be served 
on the Official Receiver. 

 
22.2 A sample of the solicitors' affidavit is as shown below:- 
 

 IN THE HIGH COURT OF MALAYA AT KUALA LUMPUR 

(COMMERCIAL DIVISION) 

COMPANIES (WINDING-UP) PETITION NO. 28NCC-xxx-05/2012 

In the matter of Section 

218(1)(e) of the Companies Act, 

1965 

And 

In the matter of Bcompany SDN 

BHD (COMPANY NO. xxx) 

Between 

Acompany SDN BHD            PETITIONER 

And 

Bcompany SDN BHD 

(COMPANY NO. xxx)          RESPONDENT 

SOLICITOR’S AFFIDAVIT 

  I, xxx (NRIC NO: xxx) a Malaysian citizen of full age and having 

an address at c/o Messrs xxx, Selangor Darul Ehsan, Malaysia, do hereby 

affirm and say as follows:- 

 

1. I am an Advocate and Solicitor of the High Court of Malaya and the 

solicitor in charge of this file for the petitioner. 

 

2. The facts deposed to herein are within my personal knowledge and/or 

obtained from records to which I have access. 

 

3. I aver that the petition dated 24.05.2012 was gazetted in the 

Government Gazette no. xxx at page xxx on 07.06.2012. 

 

4. I further aver that the petition dated 24.05.2012 was advertised in the 

“New Straits Times” newspaper on 06.06.2012 and 07.06.2012 

respectively and in “The Star” newspaper on 04.06.2012 and 05.06.2012 

respectively. 

 

5. I also aver that the affidavit verifying petition dated 24.05.2012 was 

filed on 25.05.2012. 

 

6. I now aver that the affidavit of service of the sealed petition dated 

24.05.2012 and the affidavit verifying petition dated 24.05.2012 on the 

respondent, the Insolvency Department of Malaysia (Wilayah 

Persekutuan branch) and the Companies Commission of Malaysia has 

been filed herein. 
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7. I further aver that a sum of RM3,000.00 was paid to the Insolvency 

Department of Malaysia (Wilayah Persekutuan branch) as deposit on 

23.05.2012. 

 

 I enclose herewith collectively as exhibit "B" the following:- 

 

a. a copy of the Government Gazette no. xxx at page xxx dated 

07.06.2012; 

b. copies of the advertisements of the petition in the “New Straits 

Times” newspaper on 06.06.2012 and 07.06.2012 and in “The 

Star” on 04.06.2012 and 05.06.2012; 

c. a copy of the official receipt no. xxx dated 25.05.2012 with 

regards to the filing of the affidavit verifying petition on 

25.05.2012; and 

d. a copy of the official receipt no. xxx dated 23.05.2012 from the 

Insolvency Department of Malaysia (Wilayah Persekutuan 

branch) with regards to the deposit of RM3,000.00. 

 

8. Finally, I verily believe that Rule 32(1) of the Companies (Winding-Up) 

Rules 1972 have been fully satisfied by the petitioner. 

To an affidavit by the deponent ) 

Xxx     ) 

affirmed on      2012 ) 

at      ) 

(interpretation not required) ) 

     Before me, 

Commissioner for Oaths 

This Solicitor’s Affidavit is affirmed on     and filed on 

      by Messrs xxx. 

 
The registrar's certificate 
 
23.1 After a petitioner has complied with rule 32(1) of the CWUR (and 

before the case management date before the SAR), he is required to 
prepare and file the registrar's certificate (1 copy) (note that there is no 
form provided in the CWUR. You will need to draft one using the 
wordings of rule 32 CWUR so that the same can be sealed by the court 
once the SAR is satisfied that rule 32 has been complied with). 

 
23.2 A sample of a registrar's certificate is as shown below:- 
 

 IN THE HIGH COURT OF MALAYA AT KUALA LUMPUR 

(COMMERCIAL DIVISION) 

COMPANIES (WINDING-UP) PETITION NO. 28NCC-xxx-05/2012 

In the matter of Section 

218(1)(e) of the Companies Act, 

1965 

And 

In the matter of Bcompany SDN 

BHD (COMPANY NO. xxx) 
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Between 

Acompany SDN BHD            PETITIONER 

And 

Bcompany SDN BHD 

(COMPANY NO. xxx)          RESPONDENT 

REGISTRAR’S CERTIFICATE 

 

I,     , hereby certify that the Petitioner’s solicitors had 

on    , attended before me and has satisfied me that 

the requirements of rule 32(1) of the Companies (Winding-Up) Rules 1972 

have been complied with. 

 

Dated this  day of    2012 

 

       …………………………………... 

       Senior Assistant Registrar 

       High Court Malaya 

Kuala Lumpur 

This Registrar’s Certificate is filed by Messrs xxx 

 
23.3 On the case management date before the SAR, a petitioner would 

need to satisfy him that rule 32(1) of the CWUR has been complied 
with and once the petitioner have so satisfied the SAR, the SAR will 
state that rule 32(1) has been complied with and the registrar's 
certificate will be issued. 

 
23.4 Once the registrar's certificate has been issued, a copy of the same will 

need to be served on the Official Receiver before the hearing date of 
the petition. 

 
Summary of cause papers in the petitioner's file 
 
24. Before the hearing date of the petition, a petitioner would have the 

following cause papers in his file:- 
 
a. the sealed petition; 
b. the AVP; 
c. the affidavit of service of the petition on the respondent, the Official 

Receiver and the Registrar of Companies; 
d. the memorandum of advertisements and gazette; 
e. the solicitors' affidavit; and 
f. the sealed registrar's certificate; 
 
Summary of cause papers which would have been serve d on the Official 
Receiver 
 
25. Before the hearing date of the petition, a petitioner would have also 

served each of the following cause papers on the Official Receiver:- 
 
a. the sealed petition; 
b. the AVP; 
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c. the affidavit of service of the petition on the respondent, the Official 
Receiver and the Registrar of Companies; 

d. the memorandum of advertisements and gazette; 
e. the solicitors' affidavit; and 
f. the sealed registrar's certificate; 
 
List of parties 
 
26.1 A day before the hearing date of the petition, a petitioner would have 

prepared a list of persons who have given notice of their intention to 
appear on the hearing of the petition [see rule 29(1) CWUR]. 

 
26.2 The requirement of the notice of intention to appear on the hearing of 

the petition is provided by rule 28(1) CWUR. The applicable form is 
form 8 CWUR. 

 
26.3 Point to note:-  There is no necessity for a respondent to file a notice of 

intention to appear in accordance with rule 28(1) CWUR. In any event, 
form 8 CWUR clearly refers to a creditor or contributory. 

 
 In Sun Microsystems (M) Sdn Bhd v KS Eminent Systems S dn Bhd 

[2000] 4 CLJ 72 . It was held that:- 
 

"[1]  The clause "who has given notice that he intends to appear on the 
hearing of the petition" in s. 221(2) of the Companies Act 1965 refers 
only to "any person" and not the petitioner or the company 
(respondent). That same clause is repeated in r. 28 of the Companies 
(Winding-Up) Rules 1972. Since the Companies (Winding-Up) Rules 
1972 are made under the Companies Act 1965, it should be read 
subject to the Act and thus it has to be read in the light of the provisions 
in the Act. If a respondent is required to give notice, the respondent, 
being the original party besides the petitioner, should be the first to be 
mentioned.  
 
[2] Form 8 to the Companies (Winding-Up) Rules 1972 clearly 
mentions "creditor" or "contributory". They, up to that stage, are not 
parties to the proceedings and are the most likely people who would 
like to appear on the hearing of the petition. Surely the respondent, in 
most cases, would appear. In the instant case, the respondent had 
already filed an affidavit opposing the petition. The petitioner already 
knew that the respondent wanted to appear on the hearing of the 
petition. Otherwise the respondent would not have filed the affidavit in 
opposition of the petition. Therefore, in the case of a respondent, there 
is no necessity to give notice anymore.  
 
[3] The respondent was not required to serve a notice of intention to 
appear to be entitled to appear and be heard on the hearing of the 
winding-up petition." 
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In Perbadanan Pengurusan Bella Vista v CA Management S ervices 
Sdn Bhd [2009] 2 MLJ 726 , it was held that:- 
 
"[6] The petitioner has raised preliminary objection for non-compliance 
of  r 28(1) of the Companies (Winding Up) Rules 1972-- for failure by 
the respondent to file a notice of intention to appear to oppose the 
petition. The petitioner contends that the filing of such notice, in Form 8 
by the respondent is mandatory, and by virtue of the respondent's 
failure to adhere to the mandatory provisions, the petitioner prays that 
the respondent's opposition to the petition be stuck out in limine. 
[7] The petitioner is suggesting that every respondent has to file a 
notice of intention to appear in a winding up court even though the 
respondent itself has been summoned to appear and defend the 
winding up petition. 
[8] Rule 28(1) of the Companies (Winding Up) Rules 1972 reads: 

 
Every person who intends to appear on the hearing of a petition 
shall serve on the petitioner or his solicitor notice of his intention. 
The notice shall be signed by the person or by his solicitor and 
shall give the address of the person signing it and shall be served 
or if sent by prost shall be posted in such time as in ordinary 
course of post to reach the address not later than 12.00 o'clock 
noon of the day previous to the day appointed for the hearing of 
the petition. (2) The notice may be in form 8 with such variation 
as circumstances may require. (3) a person who has failed to 
comply with this rule shall not, without special leave of the Court, 
be allowed to appear on the hearing of the petition. 

 
[9] Firstly, r 28(1) does not refer to the respondent. If the intention of 
the rule is to include the respondent of a petition, it would have made it 
very clear that the respondent itself would have to file the notice of 
intention to appear. Rule 28(1), refers to 'every person who intends to 
appear'. It is clear that the respondent by the service of the petition is a 
party to the petition and he needs not give notice of his intention to 
appear. The respondent is already a party to the winding up petition. It 
appear as the respondent. The respondent notice is made when they 
file the affidavit in opposition seven days before the petition is to be 
heard. 
[10] The intention of r 28(1) can be clearly seen in the Form 8 as 
referred to by r 28(2). Form 8 reads: 
Take notice that AB, of (a) creditor for $ ... of (or contributory 
holding (b) ... shares in) the above company intend to appear on 
the hearing of the petition advertised to be heard on the ... day of 
... 2000, and to support (or oppose) such petition. 
[11] From the said Form 8, it is clear that r 28(1) only applies to 'any 
other person' apart from the respondent who intends to appear at the 
hearing to support or oppose the petition. It never had the intention of 
instructing the respondent to file the notice of intention to appear. The 
above proposition is further fortified by reading the opening wordings of  
Companies Act 1965, which reads: 'The court may on the petition 
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coming on for hearing or at any time on the application of the petitioner, 
the company or any person who has given notice that he intends to 
appear on the hearing of the petition  ...'." 
 

26.4 The list of parties shall be in form 9 CWUR and must be handed by the 
petitioner to the court on the hearing date. A copy must be served on 
the Official Receiver at least on the hearing date of the petition. 

 
26.5 A sample of a list of parties is as shown below:- 
 

 DALAM MAHKAMAH TINGGI MALAYA DI SEREMBAN 

PENGGULUNGAN SYARIKAT NO: 28-xx-20xx 

Dalam perkara mengenai Seksyen 

218(1)(e) dan 218(2)(a) Akta Syarikat, 

1965 

Dan 

Dalam perkara mengenai 

Bcompany Sdn Bhd (No. Syarikat: 

xxx) 

Antara 

Acompany SDN BHD             PEMPETISYEN 

Dan 

Bcompany SDN BHD  

(NO. SYARIKAT: xxx)           RESPONDEN  

SENARAI PIHAK-PIHAK YANG MENGHADIRI PENDENGARAN PETISYEN 

 

Yang berikut merupakan nama-nama mereka yang telah memberi notis 

berkenaan dengan niat mereka untuk menghadiri pendengaran petisyen di 

sini, pada xxx haribulan xxx, 20xx. 

 

Nama Alamat Nama dan 

alamat 

peguamcara 

bagi pihak 

yang telah 

memberikan 

notis 

Pemiutang-

pemiutang-

amaun 

hutang 

Penyumbang-

penyumbang-

bilangan syer 

Menentang Menyokong 

Ccompany 

Sdn Bhd 

Xxx Tetuan XXX   Ya  

 

Bertarikh pada xx haribulan Oktober, 20xx 

 

      ………………………………….............. 

      Tetuan xxx 

      Peguam cara bagi pempetisyen 

 

SENARAI PIHAK-PIHAK YANG MENGHADIRI PENDENGARAN PETISYEN ini 

difailkan oleh Tetuan xxx 
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Statement that no notice of intention to appear has  been given 
 
27.1 In the event that no notice of intention to appear is served on the 

petitioner on the day before the hearing of the petition, the petitioner 
will prepare a statement pursuant to rule 29(2) CWUR to state that no 
notice of intention has been given. There is no form provided in the 
CWUR for this statement. 

 
27.2 This statement will similarly be handed to court and served on the 

Official Receiver on the morning of hearing of the petition. 
 
27.3 A sample of this statement is as shown below:- 
 

 IN THE HIGH COURT OF MALAYA AT KUALA LUMPUR 

(COMMERCIAL DIVISION) 

COMPANIES (WINDING-UP) PETITION NO. 28NCC-xxx-05/2012 

In the matter of Section 

218(1)(e) of the Companies Act, 

1965 

And 

In the matter of Bcompany SDN 

BHD (COMPANY NO. xxx) 

 

Between 

 
 
Acompany SDN BHD            PETITIONER 

And 

Bcompany SDN BHD 

(COMPANY NO. xxx)          RESPONDENT 

 

STATEMENT PURSUANT TO RULE 29(2) OF THE COMPANIES (WINDING-UP) RULES, 

1972 

Take notice that to date, no notice of intention to appear on the hearing of a 

petition pursuant to Rule 28(1) of the Companies (Winding-up) Rules, 1972, 

has been given and/or served on the petitioner and/or the petitioner’s 

solicitors. 

Dated this xxth day of July, 2012 

 

      …………………………………... 

      Messrs xxx 

      Solicitors for the petitioner 

 

This STATEMENT PURSUANT TO RULE 29(2) OF THE COMPANIES (WINDING-UP) 

RULES, 1972 is submitted by Messrs xxx 

 

On the hearing day of the petition 
 
28.1 Before the hearing commences, the Official Receiver would have 

informed the petitioner as to whether the papers are in order. 
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28.2 Ask for order in terms of the petition. A sample of a winding-up Order is 
as shown below:- 

 
 IN THE HIGH COURT OF MALAYA AT KUALA LUMPUR 

(COMMERCIAL DIVISION) 

COMPANIES (WINDING-UP) PETITION NO. 28NCC-xxx-05/2012 

In the matter of Section 

218(1)(e) of the Companies Act, 

1965 

And 

In the matter of Bcompany SDN 

BHD (COMPANY NO. xxx) 

Between 

Acompany SDN BHD            PETITIONER 

And 

Bcompany SDN BHD 

(COMPANY NO. xxx)          RESPONDENT 

 

BEFORE THE HONOURABLE JUSTICE  

MARY LIM THIAM SUAN 

THIS xxTH DAY OF JULY, 2012      IN OPEN COURT 

 

ORDER FOR WINDING-UP BY THE COURT 

UPON THE PETITION of Acompany Sdn Bhd, a creditor of the above-

named company, on the 24 th day of May, 2012, preferred unto the 

Court, AND UPON HEARING xxx for the petitioner and xxx for the 

Official Receiver of Malaysia and in absence of the Respondent 

though duly served AND UPON READING the said petition, and 

affidavit of xxx affirmed on the 24th day of May, 2012, verifying the 

said petition, an affidavit of service affirmed by xxx on the 15th 

June, 2012, the solicitor’s affidavit affirmed by xxx on the 15th June, 

2012 and filed herein the Government Gazette on the 7th June 

2012, The New Straits Time newspaper of the 6th and 7th June 2012 

and The Star newspaper of the 4th and 5th June 2012 each 

containing advertisement of the said Petition, THIS COURT DOTH 

ORDER:- 

(a) that Bcompany SDN BHD (COMPANY NO. xxx) hereby wound 

up pursuant to Section 218(1)(e) of the Companies Act, 

1965; 

(b) that the Official Receiver be appointed as the liquidator of 

the company; and 

(c) that costs of RM5,000.00 (Ringgit Malaysia Five Thousand 

Only) be paid out from the assets of the company. 

 

Dated this xxth day of July, 2012. 

 

       ……………………………… 

       Senior Assistant Registrar 

       High Court of Malaya 

       Kuala Lumpur 

Note- 
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 I t will  be the duty of such of the persons as are liable to make 

out or concur in making out a statement of affairs as the liquidator 

may require to attend on him at such time and place as he may 

appoint and to give him all information he may require. 

 

This ORDER FOR WINDING-UP BY THE COURT is fi led by Messrs xxx 

 

The Rules of Court 2012 with effect from 01.08.2012 ) 
 
29.1 The following provisions in the Rules of Court 2012 ("the 2012 rules") 

should be borne in mind:- 
 
a. Order 1 rule 2(2) which states:- 
 

"These Rules do not have effect in relation to proceedings in respect of 
which rules have been or may be made under any written law for the 
specific purpose of such proceedings or in relation to any criminal 
proceedings." 

 
b. Order 5 rule 1 which states:- 
 

"Except as provided in these Rules and subject to Order 94, rule 2, 
proceedings shall be commenced either by originating summons or by 
writ." 
 

c. Order 94 rule 2 which states:- 
 

"2. (1) Order 5, rule 1 shall not apply to the proceedings under the 
written laws listed in Appendix C, except as provided under these 
Rules. 
 
(2) In the event of any inconsistency, the rules under the written laws in 
Appendix C shall prevail over these Rules. 

 
(3) Any application commenced under any written law, other than those 
listed in Appendix C, which is by way of a mode other than originating 
summons or writ, shall be treated as having been commenced by way 
of originating summons and shall be dealt with accordingly in 
accordance with these Rules." 

 
d. Appendix C List of Exempted Laws under item (1)2. which refers to 

proceedings relating to the winding-up of companies and capital 
reduction. 

 
29.2 It would appear that proceedings relating to the winding-up of 

companies may not be affected by the 2012 rules. 
 
29.3 Point to note:-  Prior to the coming into effect of the 2012 rules, the 

Federal Court  in BLUE VALLEY PLANTATION BERHAD v 
PERIASAMY A/L KUPPANNAN & ORS [2011] MLJU 385  held that 
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Order 18 rule 19(1) of the Rules of the High Court 1980 applies to the 
striking out a petition to wind-up a company. The relevant portion of the 
judgment reads as follows:- 

 
"[1] This appeal basically deals with the issue of whether the petition to 
wind up the Appellant should be struck out under 018 r19 of the Rules 
of High Court (ROHC) 1980. That rule provides for striking off on any 
pleading on grounds that it is frivolous, vexatious or an abuse of the 
process of the court1. That 018 r19 applies to striking out a petition to 
wind up a company is well established..." 
 
In the Court of Appeal  case of FAIRVIEW SCHOOLS BHD v 
INDRANI A/P RAJARATNAM & ORS (NO 1) [1998] 1 MLJ 99 , it was 
held that resort may be had to the 1980 rules in the event the CWUR 
are silent. The relevant portion of the judgment reads as follows:- 
 
"...Consequently, we think that where the Winding-up Rules make 
specific provisions for a particular matter, it would exclude a parallel 
provision in the rules of the court but where the Winding-up Rules are 
silent on a matter which is pending before the court, the court must 
apply its own procedure where express provision exists. If not, it can 
always resort to O 92 r 4 of the RHC. The powers of the court on 
hearing a petition provided by s 221 of the Act are exercised in 
conformity with RHC and the appeal is a rehearing. 

 
Thus, it is left to be seen as to whether the courts will take a similar 
approach when dealing with a striking out application made under 
Order 18 rule 19(1) of the 2012 rules. 

 
 
 
 

THE END 


